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Granting that the neutral may fairly be ground between the upper 
and the nether millstones of belligerent necessities and animosities, 
the outcome in this case seems not unfair. But it may be questioned 
whether Switzerland is satisfied. The price of coal was considered 
unduly high, and as the Tagwacht of Berne said, none of the belligerents 
had ever considered Switzerland in any other light than in that of their 
own interests. 

Is there any just guiding principle discoverable in such a problem 
as this? 

By an obscure yet relentless system of economic bargaining, bel- 
ligerents try to strike one another through the neutral. They forfeit 
thereby the neutral good will. They do serious damage to an innocent 
neighbor whose only fault is one of geographical position. Practically 
it amounts to an attempt to enlarge the old rule against contraband. 
Formerly the belligerent hindered the trade in contraband by inter- 
cepting it at sea if he could. This was expanded by the doctrine of the 
indirect voyage. Now he tries to hinder it by threats and trade re- 
prisals. Should blockade be abolished and trade in contraband be 
made illegal, with the onus of prevention on the neutral, such practices 
as we have considered would disappear. But short of such a drastic, 
almost unthinkable, remedy, the writer does not see any guiding prin- 
ciple to apply or any remedy if the neutral or a league of neutrals is not 
strong enough to insist upon its interests as paramount to belligerent 
interests. 

Theodore S. Woolsey. 

PRIVATE PEACE PARLEYS 

From time to time statements occur in the press to the effect that 
a subject of the enemy — acting unofficially, be it said — has broached 
the question of peace and the terms upon which it might be concluded 
to an American citizen residing permanently, temporarily, or passing 
through some neutral country, and from time to time the press informs 
its readers that an American citizen, Mr. John Doe, Mr. Richard Roe, 
or some other person known to the law, residing in this country, has 
discussed questions of peace with a diplomatic agent of a foreign govern- 
ment, or that the American citizen in question has gone abroad to 
discuss such questions with officials of foreign governments or with 
unofficial persons, or that, residing in a neutral country, he has entered 
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into relations with official or unofficial persons of the enemy country 
whom he has chanced to meet in some neutral country where both 
happen to be. 

Admitting that John Doe, Richard Roe, et al., are inspired by the 
best of motives, that they are honest and upright persons, they never- 
theless come dangerously near the strong arm of the law, either when 
they engage in a self-imposed mission of the kind specified, or without 
making overtures, allow themselves to be drawn into discussions even 
although these do not assume the shape of formal negotiations. Even 
a democracy needs its agents for purposes of government, and while the 
citizens can and indeed, should control the policy of the country, the 
necessity for a division of labor obtains in the business of government 
as well as in the ordinary pursuits of daily life. 

In the United States there is a threefold division of power. All 
legislative powers granted by the Constitution are vested in the Con- 
gress; the executive power is vested in the President; the judicial 
power in the Federal Courts. An examination of the second article 
of the Constitution, dealing with the executive branch of the govern- 
ment, discloses that the President "shall nominate, and by and with 
the advice and consent of the Senate shall appoint ambassadors, other 
public ministers and consuls," and that "he shall receive ambassadors 
and other public ministers." That is to say, the President shall choose 
the agents in whom he has confidence to conduct the foreign affairs of 
the country, and if the Senate concurs in his choice, they thereupon 
become agents of the United States for this purpose. He receives 
ambassadors and other public ministers without the advice and consent 
of the Senate, and necessarily he determines whether he shall or shall 
not receive them, as well as the conditions upon which they may be 
received, involving, as this action on his part does, the recognition of 
the independence of the country sending them, or of its right to send 
them under the circumstances. So much for selecting and receiving 
diplomatic agents. 

In the matter of treaties, the President again, as would be expected, 
is authorized to direct the negotiations of the persons whom he has 
appointed; but as they are nominated with the advice and consent of 
the Senate, so their labors are to be passed upon by the confirming 
power. As by the second section of the second article of the Con- 
stitution the President is vested with the power "by and with the 
advice and consent of the Senate to make treaties, provided two-thirds 
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of the Senators present concur," it was foreseen by the framers of the 
Constitution that there would need to be under it, as under the Articles 
of Confederation, a department of foreign affairs to aid the President 
in their conduct. Therefore it was provided by the first Congress 
under the Constitution, in its Act of July 27, 1789, that 1 

There shall be an Executive department, to be denominated the Department 
of Foreign Affairs, and that there shall be a principal officer therein, to be called 
the Secretary for the Department of Foreign Affairs, 2 who shall perform and ex- 
ecute such duties as shall from time to time be enjoined on Or intrusted to him by 
the President of the United States, agreeable to the Constitution, relative to cor- 
respondences, commissions or instructions to or with public ministers or consuls, 
from the United States, or to negotiations with public ministers from foreign states 
or princes, or to memorials or other applications from foreign public ministers or 
other foreigners, or to such other matters respecting foreign affairs, as the Presi- 
dent of the United States shall assign to the said department; and furthermore, 
that the said principal officer shall conduct the business of the said department 
in such manner as the President of the United States shall from time to time order 
or instruct. 

Here again we have an agent of the President, in the conduct of 
foreign affairs, not to be selected at random and without formality, 
but like other officers of the United States, to be appointed by and 
with the advice and consent of the Senate. The President may appoint 
Messrs. John Doe and Richard Roe, but if he does not, it would seem 
to follow by necessary implication that they can neither negotiate 
abroad with foreign governments nor within the United States represent 
the government of the Union. 

But we do not need to argue the question as if it were one of theory, 
or to subject the clauses which have been quoted to the canons of 
constitutional or statutory interpretation. Within ten years of the 
establishment of the government under its provisions, and likewise 
within ten years of the passage of the Act creating the Department of 
State, 2 the legislative and the executive branches of government co- 
operated in the passage of the Act of January 30, 1799, contained 
in the first volume of the Statutes at Large, in company with the Con- 
stitution, and the Act of Congress creating the Executive Department. 
The young republic had already had experience with Messrs. John 
Doe and Richard Roe in the person of one George Logan, an American 

1 1 Statutes at Large, 28. 

2 By the Act of September 15, 1789, ch. 14 (1 Statutes at Large, 68), the name of 
the Department of Foreign Affairs was changed to that of the Department of State. 
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scientist and politician of Quaker parentage, who conceived the idea 
of proceeding to France in his private capacity in the year 1798, when 
relations were broken off between that country and his own, in order 
to settle the claims and causes of difference between the two countries, 
which John Marshall, Charles Cotesworth Pinckney, and Elbridge 
Gerry, special envoys of this country to France, appointed for this 
purpose by President John Adams, were unable to do. 

The Logan mission was no ordinary event, and without accomplish- 
ing its purpose in France, it created a great stir in the United States. 
The general feeling may perhaps best be voiced by Washington, who 
was at that time an ex-President and Commander of the American 
Army in the event of a war with France. In describing an interview 
with Dr. Blackwell and Dr. Logan — for the latter was a doctor of 
medicine as well as of politics — Washington himself said: 

In a few minutes I went down, and found Rev. Dr. Blackwell and Dr. Logan 
there. I advanced towards and gave my hand to the former; the latter did the same 
towards me. I was backward in giving mine. He possibly supposing from hence, 
that I did not recollect him, said his name was Logan. Finally, in a very cool 
manner, and with an air of marked indifference, I gave him my hand, and asked 
Dr. Blackwell to he seated; the other took a seat at the same time. I addressed all 
my conversation to Dr. Blackwell; the other all his to me, to which I only gave 
negative or affirmative answers, as laconically as I could, except asking how Mrs. 
Logan did. . . . 

About this time Dr. Blackwell took his leave. We all rose from our seats, and 
I moved a few paces towards the door of the room, expecting the other would follow 
and take his leave also. Instead of which he kept his ground. ... I remained 
standing, and showed the utmost inattention to what he was saying. He observed 
that the situation of our affairs in this country, and the train they were in, with 
respect to France, had induced him to make the voyage in hope, or expectation or 
words to that effect, of contributing to their amelioration. This drew my attention 
more pointedly to what he was saying, and induced me to remark, that there was 
something very singular in this; that he, who could only be viewed as a private 
character, unarmed with proper powers, and presumptively unknown in France, 
should suppose he could effect what three gentlemen of the first respectability in 
our country, specially charged under the authority of the government, were unable 
to do. 

We may readily admit that "the other," to use Washington's method 
of referring to Logan, was adequately punished for whatever indis- 
cretion he may have committed in visiting France in a self-appointed 
diplomatic capacity, inasmuch as the Father of his Country could even 
abash and disconcert such a man as Gouverneur Morris. 
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It was not, however, enough to punish the individual after the 
offense had been committed; it was the part of wisdom to prevent, 
if possible, its commission. This the Congress attempted to do by 
rendering acts such as Logan's and similar conduct a high misdemeanor, 
and punishable as such in the following terms, in a statute of January 
30, 1799: 

That if any person, being a citizen of the United States, whether he be actually 
resident, or abiding within the United States, or in any foreign country, shall, with- 
out the permission or authority of the government of the United States, directly 
or indirectly, commence, or carry on, any verbal or written correspondence or inter- 
course with any foreign government, or any officer or agent thereof, with an intent 
to influence the measures or conduct of any foreign government, or of any officer 
or agent thereof, in relation to any disputes or controversies with the United States, 
or defeat the measures of the government of the United States; or if any person, 
being a citizen of, or resident within the United States, and not duly authorized, 
shall counsel, advise, aid or assist in any such correspondence, with intent, as afore- 
said, he or they shall be deemed guilty of a high misdemeanor, and on conviction 
before any court of the United States having jurisdiction thereof, shall be punished 
by a fine not exceeding five thousand dollars, and by imprisonment during a term 
not less than six months, nor exceeding three years. 1 

This Act of Congress is still on the statute book as Section V of 
the Act of March 4, 1909, commonly called the Federal Penal Code of 
1910. The statute apparently has effected its purpose, for although 
attention has been called to it from time to time, and it has been in- 
voked to prevent the conduct which it penalizes, no prosecution has ever 
been instituted under it. John Doe, Richard Roe, et al. would, however, 
do well to ponder its terms, lest unwittingly they may embarrass the 
administration and prejudice the good people of these United States. 

James Brown Scott. 



THE GERMAN DEMAND FOR RINTELEN 

The peremptory demand of Germany, as communicated in April 
to the Department of State by the Swiss Minister at Washington, 
for the surrender of Capt. Lieut. Rintelen in exchange for Siegfried 
Paul London, an alleged American citizen condemned to ten years' 
penal servitude by German authority and held in its custody, deserves 
more than casual notice. 

1 Statutes at Large, 613. 



